




SILHOUETTE 
20 l4·-20 l 5 

As mentioned earlier all three instruments recognize and provide for the specific performance 
as a primary remedy for non performance and it is another significant similarity among these 
instruments. 

All the instruments provide for the adequate assurance of performance according to which 
one party can, if it appears to him that there will be a fundamental breach of the contract by the other 
party,though not expressed directly,demand an adequate assurance of performance and withhold 
the performance on his side. This is embodied in the Article 7.3.4 of UNIDROIT principles, 8:105 of 
PECL and 72 of CISG. 

Other most important concept that is held in common by all these instruments is the principle 
of good faith.This principle can be regarded as oneof the founding principles of lex mercatoria.PECL 
does not define good faith but the addition of the words 'fair dealing' implies the ability to adopt 
an objective test.Article 1 :201 of PECL imposes a duty on the parties to act in good faith and to 
engage in fair dealing. Further PECL contain principles that requires to negotiate in good faith, not to 
disclose confidential information and that aimed at preventing fraud and taking of unfair advantages. 
These Articles strengthen the concept of good faith and fair dealing embodied in Article 1 :201. The 
UNIDROIT principles recognize good faith and fair dealing by Article 1.7 that contains the words 
'in international trade' which implies that the expected standard by the Articleis what prevails in 
International law. Article 7 of CISG recognizes the concept of good faith. However it only requires 
the interpretation of the provisions of CISG in good faith and does not impose a duty of good faith 
on the contracting parties under the sales contract. However many cases that have considered 
the principle of good faith in CISG recognized it as imposing such an obligation on the contracting 
parties. In a German case (Machinery Case) the court held that the concept of Good Faith imposes 
a substantive obligation on the party to disclose all the necessary information to the other party. In 
NV AR v NVI thecourt held that the doctrine of Good Faith was substantive and preclude parties 
from capricious behaviour advancing self-interest to the detriment of the other party.In Condensate 
crude oil mix case the court after taking good faith principle in CISG into considerationheld that the 
standards of the various legal systems do not apply;instead it must be directed to the observance 
of Good Faith in international trade. Thus it appears that CISG, similar to UNIDROIT principles 
emphasizes the concept of good faith as recognized by international law. 

As far as it is considered whether the principle of good faith become binding by virtue of 
these instruments, it is clear that the UNIDROIT and PECL are both non binding instruments.When 
considering CISG there is no principle that good faith is binding under Article 7 but in a recent case 
decided in Germany (Clay Case) which considered Article 7 of CISG it was held that Article 77 and 
Article 80 reflect a principle of good faith binding on the contracting parties. 

When considering the differences between these instruments it appears that one of the basic 
differences among themlies within their application as mentioned earlier in this essay; CISGand 
UNIDROIT principlesbothare of universal application but CISG is limited only to the sales contracts 
while UNIDROIT principles apply to all the international commercial contracts. The application of 
PECL on the other hand is confined to the European Union. 

Further CISG is a binding instrument whereas the UNIDROIT and PECL Principles are non­ 
binding instruments; therefore the CISG will take precedent over the two latter instruments. 

If the parties opt the UNIDROIT or PECL principles as the governing law of their contract it 
will prevail over Domestic mandatory rules but will always take effect subject to the international 
mandatory rules. This is embodied in Article 1.4 of UNIDROIT principles, Article 1 :103 of PECL. 
Under the CISG on the other hand as far as matters governed by the Convention are concerned, no 
mandatory rule of national, supranational and international law will be applied. The. reason lies on 




